VOIR DIRE
Good Morning
There are no right or wrong answers.  No one asking you questions today will judge or criticize you for your answer. The questions concern what experiences you have had and how they have affected you or what you have learned from them and how that may affect your ability to be a juror in this case.

So, there are no right or wrong answers – whatever honest answer you give is the right answer.

Preponderance of Evidence
Has everyone here heard of the O.J. Simpson case?  

Most of us know that in the criminal case against him O.J. Simpson was acquitted because the jury didn’t find that the state had proved its case against him beyond a reasonable doubt.

But what a lot people don’t know is that a civil case was filed against him by the parents of his wife and the jury found that he was guilty.  

One of the reasons for the difference in the outcome of the two cases is that in the civil case the jury only had to find that it was more likely than not as to the issues of liability and damages that the parents had proved in their lawsuit against O.J. Simpson.

That is the same standard that Judge Hylla will instruct you to follow in this case.

How do you feel about the law that only requires William Clawson to prove his case by a preponderance, more likely than not, rather than beyond a reasonable doubt
Personal Injury Lawsuit Bias
· We’ve all heard of frivolous lawsuits such as the McDonald’s coffee cup case in which a jury awarded a large sum of money to a person who managed to spill hot coffee on their own lap.

Would you please raise your hands if the outcome of that case is a problem for any of you?  (Me too.)

· While most lawyers and judges agree that there is no place for the McDonald’s coffee cup case in our court system, I need to know whether any of you have a problem or a concern with the fact that William Clawson has filed a lawsuit and he is asking for  monetary compensation for injuries.

Will you please raise you hand again if that is a concern for you?

How do you feel about that?

Can you tell us why you feel that way?


· What problems or experiences have any of you had, directly or indirectly, if any, as a result of persons who have filed personal injury lawsuits?

· How has this affected you either at home or at work or anywhere else?  

· What experience did you have as a result of some other person filing a personal injury lawsuit against you or someone that you know?

· Has anyone who has been injured decided against making a claim or filing a lawsuit against another person even though you thought that the other person was at fault or responsible for what happened?

What were your reasons in not making a claim or filing a suit?

Telling me about why you decided not to take any action even though it was the other person’s fault.

· Is there anyone who has never filed a lawsuit for themselves or for any family member who was seriously injured in an accident even though they believe that the other person was at fault?  

Tell me about it.  

· Some people think that if a car is not damaged much in a wreck that the driver or passengers must be okay and were not injured and they have no basis for making a claim or filing a suit for damages.

Some people think a person can be seriously injured even if the car was barely dented.  

What have you seen or heard that would make you side one way or the other?

· Some people believe that persons who file a personal injury lawsuit should receive no monetary compensation for pain and suffering or how the injury might affect them in their daily lives.  

I have a brother who thinks that’s exactly how it should be.

On the other hand, some people think it is proper to compensate injured persons for pain and suffering from their injuries and how the injury affects them in their daily lives.

Who are you closer to?  My brother or people that it’s okay to award compensation for pain and suffering as long as there is evidence to support it?

· We expect to introduce into evidence medical and hospital bills that William Clawson incurred for treatment of his injuries that he received from the accident in question.

Would any of you have a problem in awarding compensation to William Clawson for these bills if we prove to you that they were related to treatment of his injuries and were reasonable?

· We expect to introduce into evidence information about wages that William Clawson has lost since the date of the accident and wages that he is expected to lose in the future as a result of the accident. 

Would any of you have a problem in awarding past and future lost wages to William Clawson if we prove to you that they were caused by the accident and there was sufficient evidence to show what those losses were?

· Now we come to harder questions.  We expect during the trial that you will hear evidence about William Clawson’s pain and suffering that he has had since the incident on February 27, 2005 and that he will likely have in the future.

There are no price tags on how much money a person should be compensated for pain and suffering like we have for medical bills and lost wages.  It can be difficult for some people to include money for pain and suffering.  

So I need to ask you how you feel about compensating William Clawson  for pain and suffering that he has had since the accident and is expected to have in the future.

Do any of you have concerns about that?

Tell me about it.

· Some people believe that a jury should give only so much money – that there should be a limit on the amount a person should receive for pain and suffering or how the injuries have affected their lives.

· Other people believe that it should be entirely up to the jury based on whatever the evidence is presented to them.  Which way do you lean?  Why?  Tell me about it.

· Will persons who have been injured in a prior automobile accident or other accident please raise your hands?  Can you tell me what are the ways that this experience might affect the way that you look at this case?  

· Tell me about it.  How did it happen?  Whose fault was it?  How did it affect you?

· How many of you know of someone well who was in an automobile accident?

Tell me about it.  How did it happen?  Whose fault was it?  How did it affect you?

· Have you or anyone you know had an injury to your neck because of an automobile accident or some other type of accident?  

Tell me about it.  How did happen? How did it affect you?

· Has anyone had headaches from either an accident or some medical condition that have lasted for several months or longer?  

What was the source of the headaches?  How did it affect you?  

Has anyone had numbness in any part of their body from an injury or an accident?  

How did it affect you?  Can you tell me about it?  How was it treated?

· Have you or anyone that you know had pain that was caused by an injury that was severe enough to prevent you from working or not being able to work the way you used to do?

What efforts did you make to try to work even though you were injured? 

Did it work out?  Why not?  

· How many of you know someone well who has missed work because of a painful injury?  Same follow-up questions.

Have any of you had to undergo surgery on the neck or back due to an injury?

What was the outcome?  

· If you thought that the damages that William Clawson proved based on the evidence and the law instructed to you by Judge Hylla were $850,000.00, could you sign a verdict for that amount?

Similar Experience to Defendant Business
Do you or anyone you know have experience involving the repossession of automobiles? If so, what is that experience?  

Do you personally or do you have any relatives or friends who have experience with loan companies or credit companies?

If so, what is that experience?

Would experience with repossession of cars or making of loans to people cause you to favor one side or the other?

Treatment of Parties Equally
Two of the defendants in this case are corporations – RDA Towing and GMAC.  The law says that they are to be treated the same as an individual.  Neither an individual person nor a corporation is entitled to an advantage before the trial begins.  

Does anyone have a problem with that?

NO SYMPATHY

The law requires that neither sympathy nor prejudice should decide your verdict.

You may feel sorry about what William Clawson has been through or you may have prejudice against RDA Towing or GMAC.  What if Judge Hylla tells you that those things should not influence your verdict, can all of you agree with that?

On the other hand, if you decide that William Clawson is entitled to a verdict against any of the defendants, do any of you have a problem to compensate him fully and fairly for the injuries that he has suffered?  

Following the Law
Judge Hylla will instruct you as to the law that applies to this lawsuit at the end of the case.  Will all of you be willing to apply the law that Judge Hylla gives to you even if you disagree with the law that you are instructed to follow?

Impaired Earning Capacity
One of the witnesses will be Dr. Anthony Gamboa.  He is an economic/vocational expert who will testify about William Clawson’s impaired earning capacity as a result of his injuries from the accident.  He will be discussing concepts involving work disability/physical disability/life experience, etc., and how they relate to earning loss in the future for William Clawson.

Do any of you have experience or know of someone who is involved with these types of issues or computations?

Knowledge or Experience of Carpentry/Mechanic

    Have you or anyone you know worked before as a carpenter or as a mechanic? 

Tell me about it

Who are they?

How well do you know what they are required to do with regard to their work requirements involving equipment, tools and materials?  In particular requirements involving lifting, overhead work, standing, walking, pulling, pushing, etc.

Work Restrictions
Dr. Gornet and Dr. Riew will also be giving opinions about restrictions on work activities which may or may not apply to William Clawson’s duties as a carpenter/general contractor.

Has anyone or do you know of anyone well who has been restricted by a doctor or other health care professional from performing physical work or any type of work at all?

Tell me about it.

What were the restrictions?

How did it work out?

Did you follow or ignore your doctor’s advice?

Knowledge or Experience With Law Enforcement Officers
We expect one of the witnesses to testify at the trial will be Randolph County Deputy Shannon Wolff who conducted an investigation of the incident at Phegley’s Resort on 2/27/05.  

Have any of you had any good or bad experiences with police officers or law enforcement officers that would affect your ability to give fair consideration to the testimony of Deputy Wolff as you would with any other witnesses who testified in this case?

If so, tell me about it.

What problems have you had that might affect your ability to accept or reject Deputy Wolff’s testimony?

PAIN AND SUFFERING

A lot of folks think that compensating someone for pain and suffering in a lawsuit is pointless. The money can’t make the pain for away, so why give the money?  That is exactly what my brother thinks. On the other hand, some people think that money for pain and suffering is okay. Now...what I need to ask you is this:

are you closer to my brother who is against it or to those other people who this that it’s okay?

What do you feel about it?

PREPONDERANCE OF EVIDENCE

We expect to prove our case well beyond 51%....that’s more probably than not. That’s what the law says our burden is. But even if we only prove our case by 51% of the evidence, the law says that William Clawson wins. We have much more that 51% but I need to ask you about it because it is the law.

FAIRNESS OF LEGAL SYSTEM

Does anyone think the legal system favors the person who is injured?

Does anyone think that the legal system favors someone who is sued?

Does anyone think that the legal system treats both the person injured and the one who is sued about the same?

Bottom line: does anyone that either the person who is injured or the person who is sued gets a head start in our system of justice?




FEAR/CONCERN FOR FAIRNESS TO PLAINTIFF

We need to have a frank discussion about something that I have a strong fear of about this case.




This is a personal injury case in which William Clawson is seeking monetary compensation for personal injuries and other damages arising from an accident. 

The fear I have is whether a person who brings a personal injury action in Madison County can be fairly compensated for their injuries.

And what is the basis of that concern or fear that I have?

Time and again newspapers all around this area have printed stories that ranked Madison County as a judicial hell hole for personal injury lawsuits. You hear the same information on radio and television.

Newspapers and radio and television stations talk about the need for Tort Reform.....that personal injury lawsuits are bad for the economy, chasing doctors away from our state or causing other problems.

So it makes me wonder.....even if we prove our case....based on the facts and the law that Judge Hylla gives to you.....whether people are able to set aside what they hear about Tort Reform and what they hear about Madison County being a judicial hell hole and decide a case based only on the evidence presented in court?

If I weren’t a lawyer representing William Clawson and other clients who have been injured I might feel the same way as some of you do. As voters we can make our feelings known by the way we vote and who we vote for. But in court...it makes a difference whether you can set aside those beliefs and decide a case based solely on the evidence and not what you might have read in the newspapers, heard from a friend or co-worker or seen on television.

I don’t have an answer for you. All I know is that is my job to talk to you about it. It would be a mistake on my part not to bring it out in the open and ask you how you feel about it?  

 
Strong......middle.......no opinion

This is one of those areas where there is no right or wrong answer.  The only correct answer is to answer it honestly. 

I am not here to judge or criticize you about your feeling if you belong to that group of persons who think Tort Reform is necessary or that persons who file personal injury lawsuits are to blame for Madison County having a reputation as a hell hole.

 In fact, I would think more highly of any persons who admit that they have this kind or feeling or attitude against persons who file injury cases because you are just being honest. We as lawyers need to know before the case begins and certainly before jurors are asked to decide the case what their attitudes and beliefs are....and there is really nothing more important than how they feel about persons who file personal injury lawsuits.

A LAWYER’S THREE RESPONSES TO JURORS’ COMMENT TO QUESTIONS ABOUT TORT REFORM/BIAS AGAINST PERSONAL INJURY SUITS:

1) if the response is not negative, “Thank You”

2) if the comment is somewhat negative “Tell me more”

3) if the comment is very negative “Who else feels that way to any degree?”

Two types of jurors to decide upon:

1) the honest juror who you should try to get dismissed for cause

2) the rest who you will have to work harder

Remember to ask questions as follows:

What are your thoughts and/or feelings about........?

Object is to get jurors to talk in sentences.





Follow up questions with problem jurors:

“I have a negative feeling about personal injury lawsuits.”

How long have you had this feeling or attitude?

Would you expect to continue to have those feelings in this case?

What are the chances that you would continue to have those feelings in the jury room while deliberating?

Is the plaintiff starting out with a strike against him because of your feelings?

It sounds like you would have difficulty setting aside those feelings in this case?

Are you leaning toward the defense because of your feelings?

FOLLOW UP QUESTIONS:

“I was in an accident and never sued anyone for it.”

How long ago did it happen?

How did you feel about the situation when you were injured but never bothered to make a claim or file suit?

Is there anything about this case that triggered memories about own accident or your decision not to sue?

You had this accident several years ago but apparently it is still fresh in your memory. Do you expect that you will continue to hold those memories during the trial and when you deliberate?

Based on what you’ve said so far, is it correct that my client or I should have a concern if you were selected to be a juror?  If juror answers “no” ask him/her “Why not?”

JUROR WITH SIMILAR INJURIES

Rule of thumb: keep those jurors who injuries are less than your client and strike those with the same or worse injury

 Why?

Person who is less injured may/should feel that his own injuries were not as bad as the plaintiff’s so the plaintiff should be compensated the amount of money he deserves.

Person with the same or greater injury may/should feel he had the same injury or worse injury and he is dealing with it and never received compensation for it.

DON’T EDUCATE A BIASED JUROR OFF OF HIS PREJUDICE

You are wasting your time to do it.

It won’t work.

Once you educate, it is more difficult to remove them for cause.

Do not say “able” in your voir dire. Everyone is able. The problem is they won’t. Do not say “can” in voir dire.  Everyone can. ......Only real question to ask is “Will you?” rather than “Can you?” or “Are you able?”
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